INTRODUCTION
Twenty-five years ago, at a conference held at Northeastern University School of Law marking the fiftieth anniversary of the Federal Rules of Civil written about the burden plausibility pleading imposes upon claimants. 13 As most commentators have argued, the introduction of plausibility pleading is congruent with many other restrictions on courthouse access that have emerged over the past fifty years. 14 In this Article, I do not focus on the pleading burden as it is received by and applied against claimants, nor do I make additional arguments that plausibility pleading limits access to the courthouse. Instead, I argue that the burden of plausibility pleading also falls on judges, and that judges are poorly situated to shoulder that burdenespecially when one considers how restrictions on courthouse access and other changes have reshaped the nature of litigation in the federal courts.
To preview my argument briefly, plausibility pleading formally asks judges-for the first time since the advent of the Federal Rules-to engage in a merits-based analysis at the pleading stage based on their "judicial experience and common sense." 15 Judges are expected to engage in this inquiry with only the factual allegations in the complaint at their disposal. Putting aside the difficulty of conducting this analysis under the best of circumstances, our federal judges have extremely limited judicial experience to apply to merits-based decisions. The number of trials, the ultimate arbiter of merit, has fallen precipitously in the past fifty years. 16 Trials have been replaced by settlements (the terms of which are often secret, even to the judge handling the case), alternative dispute resolution (with outcomes that judges may review only for arbitrariness, if they review them at all), and summary judgment (a poor substitute for trial). 17 With these gaps in judicial experience, a judge is left to compensate with "common sense," relying on heuristics that may interfere with accurate decisionmaking. 18 This argument is not made to denigrate federal judges but rather to identify the impoverished landscape of actual merits-based determinations upon which federal courts can draw to assess the plausibility of new claims. Moreover, the argument should be familiar to even casual readers of Twombly; there, the Court determined that judges were incapable of managing discovery given their limited knowledge and understanding of the cases before them. 19 Thus began the shift toward plausibility pleading. If one accepts Twombly's reasoning, however, it is counterintuitive to ask courts to do more with less by requiring a merits-based determination at the pleading stage.
The structure of this Article is straightforward. In Part I, I review the changes wrought by plausibility pleading. In Part II, I present the core of my argument: namely, that it is unrealistic to expect judges to shoulder the new burden of plausibility pleading given the structural and practical changes in the work of the federal judiciary over the past fifty years. I conclude the Article with remarks about the links between different procedural eras and their would-be reformers.
I. FROM CONLEY TO IQBAL
Iqbal 20 and its predecessor, Twombly, 21 introduced a change in federal pleading standards that had, until then, remained essentially static for decades. 22 In 1938, the Federal Rules of Civil Procedure established a "notice pleading" system for federal courts via Rule 8(a)(2), abandoning [W] e must keep in mind the heightened pleading requirements for civil rights cases, especially those involving the defense of qualified immunity."). By then, however, the Supreme Court had consistently rejected lower courts' attempts to apply heightened pleading standards to particular kinds of cases. See Swierkiewicz v. Sorema N.A., 534 U.S. 506, 511-14 (2002) (rejecting the Second Circuit's application of a heightened pleading standard in employment discrimination cases); Leatherman v. Tarant Cnty. Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993) (holding that federal courts may not apply more-stringent-than-usual pleading standards to civil rights cases alleging municipal liability under 42 U.S.C. § 1983). In keeping with this message, nearly every circuit other than the Eleventh had recognized that the sufficiency of complaints should be assessed under a single standard, regardless of the substantive matter of the lawsuit. See Doe v. Cassel, 403 F.3d 986, 989 & n.3 (8th Cir. 2005) (finding that Swierkiewicz abrogated the Eighth Circuit's heightened pleading standard for § 1983 suits and listing cases from the First, Second, Third, Sixth, Seventh, Ninth, and Tenth Circuits that reached the same conclusion); Trulock v. Freeh, 275 F.3d 391, 405 (4th Cir. 2001) (rejecting a heightened pleading standard in qualified immunity cases).
technical rules applied in both common law and code pleading jurisdictions. 23 In 1957, the Supreme Court explicitly recognized the notice pleading system in Conley v. Gibson. 24 Under this regime, complaints satisfied Rule 8(a)(2) without providing detailed facts, so long as they provided adequate notice to the defendant of the nature of the suit. 25 In addition, a motion to dismiss pursuant to Rule 12(b)(6) would not be granted "unless it appear [ed] beyond doubt that the plaintiff c[ould] prove no set of facts in support of his claim which would entitle him to relief." 26 Rule 12(b)(6) was to be invoked in those rare cases in which no viable legal theory supported the plaintiff 's claim. 27 Notice pleading remained the standard, subject to some detours by lower courts, 28 for the fifty years between Conley and Twombly. The Supreme Court occasionally found it necessary to remind lower courts that the pleading rules could not be changed outside the rulemaking process, 29 even as it acknowledged that heightened fact pleading might have "practical merits." 30 Twombly was the first sign of change, and I will highlight three significant aspects of the decision. First, the Court "retired" the language from Conley that tested a Rule 12(b)(6) motion by whether "the plaintiff can prove no set of facts" 31 consistent with the defendant's liability. 32 and concluding that expansive language of the case "has been questioned, criticized, and explained away long enough" and had therefore "earned its retirement").
its place, Twombly substituted a "plausibility" inquiry, 33 a term that was new to Rule 12 adjudications. 34 Finally, the Twombly Court justified its new standard as necessary to protect defendants from the threat of burdensome discovery that extracts settlements even for claims of dubious merit. 35 "Careful case management" by district court judges had not worked, according to the Court, necessitating recourse to plausibility pleading standards. 36 Twombly was not the last word, however, because some observers and lower courts limited its reach to cases in which the costs of discovery were likely to be high and settlement-coercing. 37 Iqbal resolved this short-lived dispute by making it clear that plausibility pleading applied to all civil cases, not just antitrust claims. 38 Iqbal also articulated a two-step process for evaluating the sufficiency of a complaint. 39 First, courts must review each allegation in a complaint and exclude from consideration those allegations stated in a "conclusory" fashion. 40 Second, and consistent with Twombly, courts must conduct a plausibility analysis that assesses the fit between the nonconclusory facts alleged and the relief claimed. 41 The judge may assess plausibility by calling on her "judicial experience and common sense," 42 a surprising turn from the judicial role contemplated in Conley. 43 In sum, and most important for this Article, plausibility pleading depends on the judge to conduct a preliminary evaluation of the likelihood of a claim's success. Arthur Miller's words capture the dynamic interplay among the multiple layers of our procedural system-an interplay that is particularly relevant to recent changes in pleading doctrine. Unfortunately, whether conceived of as an innovative or retrograde doctrine, plausibility pleading does not fit neatly in the existing procedural world. This argument, based on plausibility pleading's compatibility with the wider procedural landscape, differs from the criticism that Iqbal and Twombly-like many decisions before them- [and] magnifies the destabilizing effect that comes from cutting a procedural system from its moorings.").
52 See, e.g., id. at 832-33 (discussing differences between plausibility pleading and historical "fact pleading"). For example, in some respects, the Twombly-Iqbal distinction between conclusory and factual allegations resembles the distinction courts make between conclusions of law and conclusions of fact, and between ultimate facts and evidential facts. See Charles E. Clark, The Code Cause of Action, 33 YALE L.J. 817, 832 (1924) (criticizing the idea of distinctions between these categories of allegations).
53 See, e.g., Thomas, supra note 11, at 28-34 (discussing the similarities and differences between Rule 12(b)(6) motions to dismiss and summary judgment motions).
54 See, e.g., Reinert, supra note 13, at 32-35 (discussing plausibility pleading as an "informationforcing" regime). continue to restrict access to the courthouse. 56 This Part does not dispute the latter claim, but rather seeks to show an even more complicated problem. Our legal system, given earlier changes, cannot reliably sustain the burdens that plausibility pleading now imposes.
Plausibility pleading requires judges to perform a novel and important task at the pleading stage: assess pleadings for their substantive merit, or their "plausibility." For judges to apply the plausibility pleading standard effectively, they must have relevant judicial experience and reliable common sense upon which to rest their decisions. When one considers our "complex, highly interdependent" legal system, 57 asking judges to rely on their "judicial experience and common sense" 58 to assess plausibility is ill-advised, because federal judges have become increasingly removed from merits-based adjudication. Rather than rely on sound judicial experience, judges might rely on unreliable heuristics that take them further from accurate conclusions. Indeed, the dearth of judicial experience may partly explain why, as the available empirical data suggest, plausibility pleading has not effectively filtered cases on the basis of merit. 59
A. The Minimal Experience of Judges in Merits-Based Determinations

The Vanishing Trial
The first place one might look for judicial experience in assessing merit would be trial adjudication. Data show, however, that the number of trials in both state and federal courts has significantly declined over the past seventyfive years. 60 63 Overall, the data indicate that our legal system no longer disposes of many more cases by trial than by summary judgment; much the opposite, it is now much more common to dispose of cases through summary judgment than through trial. 64 As a consequence, judges increasingly lack the experience of seeing a case through from its pleading stage to its ultimate resolution by a factfinder. The result of this decrease in trial experience manifests itself in the settlement context, and some commentators observe that settlement reflects the "strategic position of repeat players" 65 more than calculations about the merits.
Most important for this Article, having fewer trials leaves judges with less "judicial experience" in evaluating the strengths and weaknesses of cases. 66 Moreover, legal doctrine and arguments become increasingly removed from the facts, "[c]ontests of interpretation replace contests of proof," and the law's impact on primary conduct becomes more indeterminate. 67 These trends limit the effectiveness of a judge attempting to apply a plausibility standard at the pleading stage. If a judge were to ask herself, "Does this claim resemble any I have seen in the past?" and "How did those claims turn out?," she would have few answers on which to rely.
The Rise of Private Adjudication
Yet another trend limiting judicial experience in merits-based determinations is the growth of arbitration and alternative dispute resolution. Since at least the 1980s, the Supreme Court has found in the Federal Arbitration Act a national policy that favors arbitration agreements. 68 64 See id. at 484 ("In 1975, the portion of disposition by trial (8.4 percent) was more than double the portion of summary judgments (3.7 percent), but in 2000 the summary judgment portion (7.7 percent) was more than three times as large as the portion of trials (2.2 percent)."). that arbitration has expanded in response. 69 Predispute arbitration agreements have evolved from being highly contested to being fully accepted by federal courts. 70 The rise of private adjudication, in turn, has at least two consequences relevant here. First, it is one more means by which judges are removed from their traditional adjudicatory role. Second, because private dispute resolution is usually confidential, judges and the public are deprived of additional information about the nature and quality of particular areas of litigation. Both of these consequences matter for plausibility pleading because they affect the quality of judicial experience available for assessing the merits of a particular dispute.
As the enforceability and scope of arbitration agreements have increased, arbitration has become ubiquitous across disparate areas of the law. One scholar estimated that between 15% and 25% of employers adopted arbitration agreements to resolve employment disputes in 2009. 71 A more recent study found that mandatory arbitration clauses are present in almost 77% of consumer contracts and 93% of employment contracts. 72 And the percentage of employees covered by such agreements is likely a fair bit higher than the percentage of employers who use them because larger employers are more likely to adopt mandatory arbitration agreements. 73 The goal of arbitration, of course, is to reduce costs and risks associated with litigation. 74 Whatever one's view of the relative value of procedures for adjudication in public courts, the private nature of arbitration and its ken make plausibility pleading yet more difficult to apply. Most important, arbitrators generally do not publish or explain their decisions, essentially leaving everyone but the parties in the dark about the facts of the dispute and the reasons for how the dispute was resolved. 78 Indeed, it is the confidentiality of arbitration that makes it so appealing to many parties. 79 This secrecy has earned its critics, who recognize that one of arbitration's costs is the loss of information that one can obtain from public trials and proceedings-information which permits litigants to better evaluate the law and make critical decisions. 80 But critics have not focused on the negative effect that increased private dispute resolution has on judicial experience-experience critical for judges who now have to assess a claim's plausibility early in the life cycle of a case.
Secret Settlements
Along with private adjudication, the principal reason most cases do not proceed to trial is that they are settled. 81 And settlements can bear on a (summarizing data suggesting that past experiences with litigation were the primary driver for employers who adopted employment arbitration). judge's assessment of plausibility. After all, if settlements enable a putative plaintiff to better evaluate the connection between a defendant's conduct and the plaintiff 's injury, 82 they would be of similar benefit to judges assessing the plausibility of that claim and other similar claims. 83 But confidential settlements have become the norm in most private law cases, further depriving courts of potentially relevant information. 84 Secret settlements have been criticized on multiple grounds. First, they interfere with the ability of lawyers and judges to accurately assess the merits of any particular settlement 85 and with the public's ability to accurately monitor health and safety issues. 85 See, e.g., Alexander, supra note 66, at 567 (noting that "in a world where all cases settle, it may not even be possible to base settlements on the merits because lawyers may not be able to make reliable estimates of expected trial outcomes"); Moss, supra note 84, at 898 ("When more settlements are public, other attorneys and parties can make better estimates of the settlement values of their own claims, because they can see the settlement amounts-the 'pL' estimates-in prior similar cases."); Rhonda Wasserman, Secret Class Action Settlements, 31 REV. LITIG. 889, 920 (2012) ("If settlements are routinely filed under seal, courts will lack the comparative data needed to gauge the fairness of settlements submitted for their approval."); Jack B. courts themselves cannot investigate and present facts. 87 For a court required to assess the "plausibility" of a particular claim, ignorance about the substantive content of settlements of similar claims will be another barrier to accuracy.
Access to Discovery
Protective orders preventing disclosure of information learned during discovery have also become routine. 88 They have proliferated largely because the actors in any given case-the litigants and the judge-often have converging interests in maintaining secrecy. 89 To the extent that the propriety of protective orders has been debated, discussion has focused on informational costs to the public and other litigants. Critics of protective orders maintain that both the public and other litigants have valid interests in obtaining discovery in pending lawsuits, 90 while proponents argue that litigation is not 87 Owen Fiss spoke more broadly to some of these concerns in the context of settlement itself, predicting that, for example, a judge called upon to modify a consent decree will lack competence precisely because " 89 See Cipollone v. Liggett Grp., Inc., 785 F.2d 1108, 1122 n.18 (3d Cir. 1986) (stating that courts sign off on blanket protective orders because "the time that it would take a judicial officer to rule on the protectability of thousands of documents could cripple the court," and because the document-by-document approach would be unduly expensive for the parties); William G. Childs,
When the Bell Can't Be Unrung: Document Leaks and Protective Orders in Mass Tort
Litigation, 27 REV. LITIG. 565, 566 (2008) (explaining that parties to mass tort litigation often agree to protective orders because they are "a practical way to deal with the sheer volume of exhibits," they respect some documents' legitimate need for secrecy, and they provide additional settlement leverage for plaintiffs); Goldstein, supra note 83, at 415-16 (arguing that "[t]he routine granting of umbrella protective orders . . . benefits defendants and judges at the expense of the public"); Marcus, supra note 88, at 9 (describing antitrust defendants' motivation to keep documents confidential to prevent disclosure to codefendant competitors that might itself be used in later antitrust litigation as evidence of price-fixing); Jack B. Weinstein, Secrecy in Civil Trials: Some Tentative Views, 9 J.L. & POL'Y 53, 57-58 (2000) ("Defendants want to avoid disclosure of damaging information. Plaintiffs desire to use this damaging information as a negotiation tool for larger settlements for clients in the future.").
90 See Doré, supra note 88, at 306-07 (summarizing the views of "public access advocates"); Jack H. Friedenthal, Secrecy in Civil Litigation: Discovery and Party Agreements, 9 J.L. & POL'Y 67, 92 (2000) (focusing on how sharing discovery among cases based upon closely related situations saves time and costs); Goldstein, supra note 83, at 375-79 (arguing that protective orders threaten public health and safety interests); Luban, supra note 86, at 2653 (noting that public access to discovery information "might save lives" and "inform[] public deliberation about an issue of substantial political significance"); Alan B. Morrison, Essay, Protective Orders, Plaintiffs, Defendants a venue for generating information to be shared collectively. 91 This emphasis on the public's access to information, while important, unfortunately obscures the importance of judicial access to information. To the extent that judicial interests have been considered at all in this debate, the focus has been on how protective orders aid judges by conserving their scarce resources and time. 92 Lost in the commentary, however, is any recognition that providing greater informational access to judges will improve the quality of their decisionmaking-particularly when judges must consider alternative explanations for the misconduct alleged by plaintiffs in light of their "judicial experience and common sense." 93 Drawing upon an example from litigation against General Motors, one can imagine how the confidentiality of discovery materials can interact with judicial assessments of plausibility. In 1992, General Motors settled a lawsuit with the family of a man who had died in his GM pickup truck, which caught fire after a side-impact collision with another vehicle. 94 The amount of the settlement and all documents exchanged during discovery were treated as confidential by the parties. 95 Indeed, as a condition of the settlement, the family was made to return to General Motors all documents provided by the company. 96 After suit was brought pursuant to a Texas Rule of Civil Procedure permitting courts to make public certain discovery information when it relates to disclosures that "have a probable adverse effect upon the general public health or safety," 97 General Motors ultimately released the documents. 98 Apparently, the company had known since 1974 that its fuel tank design posed a "greater fire hazard than other fuel tank configurations, but had not changed the design until 1988." 99 Now, consider a judge, prior to the release of the General Motors records, evaluating a complaint alleging that General Motors "knew" that the placement of fuel tanks on its pickup trucks was unnecessarily dangerous. A judge who was aware of the documents unsealed after the 1992 settlement would surely evaluate plausibility differently from a judge who was ignorant of those documents.
In fact, judges sometimes do use this kind of information to assess complaints under a plausibility regime. Judge Nancy Gertner, for instance, took notice of the public attention devoted to sexual abuse in prisons to find that a complaint raised a plausible inference of deliberate indifference. 100 Judge Jack Weinstein surveyed his colleagues on the bench and concluded that New York City police officers, as a general matter, engaged in "repeated, widespread falsification," and, therefore, that a constitutional claim against New York City was plausible. 101 Where such information from prior cases is unavailable, however, courts have relied on their own suppositions and assumptions to find a claim implausible. In the Southern District of New York, for example, a court dismissed a § 1983 claim against the City of New York that alleged that an officer's actions in violation of the Fourth Amendment were pursuant to an unwritten City policy, instead finding it more plausible that the officer who carried out the search "was a rogue officer who disobeyed City policy." 102 Similarly, in a suit against a Tennessee county under a "class of one" theory of equal protection, the Court found an "obvious alternative explanation" for the differential treatment of plaintiffs was that the defendants "made a mistake in applying the law"-not that they singled out plaintiffs for pernicious reasons. 103 Thus, to the extent that Nov. 1, 2009 ), which found conclusory the allegation that defendants were part of a RICO enterprise, a conclusion drawn in part from the court's "common experience." the trend toward keeping discovery confidential continues, judges will have even less basis for assessing the merits of a particular claim at the pleading stage.
A Potential Counter-Narrative: Summary Judgment
Even though judicial trial experience is limited, one might think that judicial experience with the merits-based determination at summary judgment is a sufficient substitute. After all, summary judgment is the procedural landmark that looms largest after the pleading stage. Moreover, the availability of summary judgment-if not its frequency-has increased since the Rule 56 trilogy of 1986. 104 Given the decline of the jury trial and the rise of settlement, summary judgment has, for many lawsuits, become the final point of judicial intervention. 105 Yet there are several reasons to doubt the notion that experience adjudicating summary judgment motions provides judges with ample grounds for assessing a claim's plausibility at the pleading stage. First, cases that reach the summary judgment stage are not necessarily representative of the distribution of strong and weak cases throughout the federal docket. Due to the prevalence of settlement, both strong and weak cases are likely removed from the pool of cases adjudicated on the merits. 106 Second, because the summary judgment decision is made before the judge has the most and highest-quality information, there is a real risk of error. 107 This error may be amplified by the 1986 trilogy, which had the effect of skewing summary judgment in a pro-defendant direction. 108 Matsushita Electric Industrial Co., Ltd., v. Zenith Radio Corp., 109 like Iqbal and Twombly, gave judges the power to engage in docket reduction by deeming certain allegations "implausible" based on the judge's perspective on human motivation. 110 Celotex permitted defendants to move for summary judgment without providing any affirmative evidence at all. 111 And, for certain cases, Anderson v. Liberty Lobby, Inc., 112 heightened the burden on plaintiffs resisting summary judgment. 113 Finally, there are also reasons to question the ability of judges to resolve summary judgment motions without applying subjective standards of believability according to their own inaccessible, irrefutable, and arguably unrepresentative cultural norms. 114 Plausibility pleading presents even more troubling risks of error and bias than summary judgment. After all, the summary judgment standard is at least well understood in theory, even if its application is contested. Summary judgment resolutions are also more transparent; they are based on public evidence that has already passed the Rubicon of admissibility. The public can therefore evaluate summary judgment decisions by an external standard-what a reasonable person could find true given the available 108 Stempel, supra note 107, at 181 ("[T]he 'new' summary judgment shifts the system's results in favor of defendants and against claimants as well as permits this shift to occur upon a less rich data base.").
109 475 U.S. 574 (1986). 110 Stempel, supra note 107, at 102 (stating that, to the Matsushita majority, the plaintiffs' theory of the case failed, because the actions attributed to the defendants "were not the practices of prudent businesspeople and therefore almost certainly could not have occurred").
111 See id. at 105-06 (noting that the Celotex majority only required the defendant moving for summary judgment to point out in the record the lack of any evidence to support the plaintiff's contentions).
112 477 U.S. 242 (1986) . 113 See id. at 103-05 (explaining that the Anderson Court required that "a movant's evidence opposing a properly made summary judgment motion must be more than merely possible or colorable," but rather "must be of sufficient probative value to withstand a directed verdict motion and support the verdict of a reasonable jury"). evidence. 115 The bases for plausibility determinations, by contrast, are opaque at best and invisible at worst. Studying the reliability of plausibility assessments by federal judges presents several obstacles. For instance, it is not clear what would constitute a proper comparison population. 116 As a result, it is more difficult to evaluate the extent to which judicial assessments of plausibility are culturally bound than it is to make similar evaluations in the summary judgment context.
The end result of all of these trends is a federal judiciary that has very little experience evaluating the merits of claims. Trials have decreased and cases have been shunted away from federal court by arbitration doctrine. Information that might assist in assessing plausibility, such as discovery and settlement information, is increasingly inaccessible. And summary judgment adjudication cannot make up for this lack of information and experience.
Overall, it is fair to say that we have transitioned from a 1938 litigation practice that encouraged adjudications on the merits to a contemporary practice that seeks to dispose of cases as efficiently as possible. 117 When we move away from public adjudication, we lose something important: information about how our justice system works to resolve disputes. 118 This information, and the process by which it is divulged, is important not only for its own sake but also for reinforcing a democratic norm of equal accountability. 119 What is sometimes overlooked, however, is that the information is important to ensuring legitimate and reliable future adjudication. Instead of allowing judges to gain experience in adjudicating cases, we have turned them into "efficiency experts trying to curtail run-away cases and provoke settlements, largely on an ad hoc basis." 120 The drafters of the Federal Rules have been accused of having had unrealistically high expecta-115 Cf. id. at 886-87 (criticizing the result in Scott because it disagreed with assessments of the evidence by certain marginalized groups).
116 Plausibility pleading is not meant to substitute for jury assessments. Rather, it appears to contemplate subjective differences from judge to judge. tions of federal judges' abilities to manage their dockets. 121 The advocates of plausibility pleading, however, appear to have placed even higher expectations on the judiciary, without accounting for the more significant barriers posed by the dynamics of our current procedural regime.
B. Plausibility Pleading and Cognitive Bias
The expectations associated with plausibility pleading are unrealistic not only because of the changing content of judges' daily work, as discussed above, but also because of how judges apply their prior experience to new cases. When judges attempt to evaluate the merits of a claim, cognitive biases may taint their assessment precisely because the judges' prior experience with actual merits-based determinations is so thin. 122 Cognitive biases are, of course, only biases. They can be overcome, they do not operate in isolation, and they are not uniform. Yet they cannot be ignored. And although cognitive biases may have an impact on many kinds of judicial decisionmaking, several well-studied biases seem particularly relevant to the plausibility pleading standard.
One cognitive bias that may play a role in judicial merits assessments relates to the well-known importance of first impressions: belief perseverance. 123 After forming an initial belief, "we tend to disregard evidence that contradicts that hypothesis and exaggerate evidence that confirms it." 124 This is particularly problematic if one's basis for drawing the initial conclusion is insubstantial, because it will be a challenge to "interpret correctly subsequent better information that is inconsistent with that hypothesis." 125 Combined with confirmatory bias-the tendency to interpret ambiguous information as supportive of one's initial hypothesis, particularly when that information is complex-belief perseverance makes clear the importance of initial hypotheses. 126 the belief that a certain category of cases is overrepresented with high-or low-merit claims, it will likely affect the judge's assessment of the plausibility of the next similar claim. And this belief may persist even when faced with new and better information to the contrary. Moreover, to the extent that caution is desirable in making certain plausibility determinations, some judges will exhibit overconfidence bias that hinders their ability to make such determinations, especially when the standard being applied explicitly permits them to base their decision on their "judicial experience and common sense." Judges, like most people, overestimate their abilities and underestimate their own biases. 127 Judges also often falsely believe that others see the world in the same way that they do. 128 Finally, the representativeness heuristic "prompts people to complete an indeterminate picture in accord with preconceived patterns of thought, experience, or association," a particular problem when judges have so little information to call upon to determine the plausibility of a particular claim. 129 Similar caution is in order when courts must assess the probabilities associated with a certain claim at the pleading stage, an inquiry that the Iqbal Court contemplated (and engaged in). When assessing probabilities, people often begin by setting an arbitrary baseline estimate "for which they make insufficient adjustments." 130 That baseline is influenced by evidence that is "particularly salient, vivid, or easily 'available'" to the decisionmaker, even if that evidence is not empirically rigorous. 131 And even when a judge has access to reliable and relevant statistical data, she may still substitute unrepresentative conclusions drawn from past events that are easily called to memory. 132 Relatedly, we tend to overrate the representativeness of the small sample consisting of our own experience. 133 The result for probabilistic assessments is significant: mental shortcuts can easily result in an estimate 127 Stempel, supra note 122, at 743-44 (elaborating on this "self-serving or egocentric bias"). 128 See id. at 744-46 (describing a "false consensus bias" operating in conjunction with other heuristics). 131 See Hanson & Kysar, supra note 123, at 662 (discussing the "availability heuristic" bias that affects probability perceptions).
132 Id. at 663-64 (providing, as an example, evidence that people tend to assess a city's crime rate by whether they personally know someone who has been victimized there, rather than by crime statistics). 133 Id. at 665 (reviewing evidence from study of experienced research psychologists who "honored the fallacious law of small numbers").
that has "little or no relationship to actual probabilities," and the decisionmaker will be far too optimistic about the reliability of this estimate. 134 The presence of these heuristics has led some scholars to call for restraint when judges resolve motions for summary judgment. 135 One can easily see how these biases could also undermine the accuracy of plausibility pleading determinations. A judge seeking to assess the "plausibility" of a claim for relief may be tempted to call upon her store of experience with similar cases. But, as I argue above, that experience is seriously limited and likely unrepresentative. After all, the vast majority of past similar cases settled, and the judge was likely unaware of the settlement amount, let alone the facts that motivated the settlement. Actual merits-based assessments-trials and motions for summary judgment-are also of limited utility for the reasons explained above.
Finally, the atmospherics of plausibility pleading-the consequences of pleadings surviving motions to dismiss-may function to reduce the reliability of judicial assessments of merit. Costs and benefits posed by risks are generally not assessed independently of each other. In other words, if a particular risk "is perceived as posing high costs, it tends also to be perceived as posing low benefits." 136 So if a judge assessing plausibility perceives allowing discovery as a risk that imposes a high cost (namely, the possibility of coercing the defendant to settle), that judge is likely to view the benefits of opening that door to be lower than they are in actuality. If, by contrast, the judge focuses on the risk of eliminating a meritorious claim, her assessment of the benefit of permitting the claim to go forward will relate to how she values the claim in the first place.
The heuristics discussed above could impact the assessment of any kind of claim. But some implicit biases that track explicit racial, gender, or ethnic prejudice 137 may specifically affect plausibility analysis for particular kinds of claims. For example, in determining employment discrimination claims, the role of implicit racial bias can be quite prominent. This is particularly problematic because the plaintiff will rarely have direct evidence of discrim- ination. 138 A judge's assessment of plausibility is therefore susceptible to influence by his implicit biases related to discrimination and its prevalence in the workplace. 139 And because many judges believe themselves to be more objective than their average colleague (a mathematical impossibility), judges are particularly vulnerable to such biases. 140 settling meritless claims to avoid substantial discovery costs. 144 Responding to the dissent's claim that the majority's fear of discovery was overblown and could be mitigated by careful judicial management, the Court responded that the "hope of effective judicial supervision is slim" under the current system. 145 The source of the Court's pessimism was a 1989 article by Judge Easterbrook, from which it quoted extensively. 146 Easterbrook emphasized that courts are ill-equipped to supervise discovery competently because pleadings generally lack detail: "We cannot prevent what we cannot detect; we cannot detect what we cannot define; we cannot define 'abusive' discovery except in theory, because in practice we lack essential information." 147 It is worth taking a moment to consider the logic of the Twombly Court's argument. At its heart, it seems to be saying that because judges cannot and do not know enough to supervise discovery, we will instead ask judges to do more with even less information at the pleading stage. Moreover, the consequences of judges' decisions at that stage will be even more severe. Granting a motion to dismiss will end the plaintiff 's case; denying the motion will leave the defendant exposed to the same "in terrorem" fear of costly discovery that concerned the Court in Twombly. 148 No matter how one approaches the problem, however, for plausibility pleading to work, judges must be well-positioned to apply it. I have tried to argue here that, whether one accepts the Twombly Court's pessimism about the "hope of effective judicial supervision" in a notice pleading regime, there is reason to be just as pessimistic about the prospect of accurate judicial application of plausibility pleading, "[g]iven the system that we have." 149 At the same time, plausibility pleading may meet the perceived needs of the current generation in the same way that notice pleading met the needs of the 1938 generation. 150 For instance, one can trace the motivation to implement notice pleading to the perception that ordinary businesspeople would otherwise lose faith in traditional adjudication, filled with potholes that could sink a meritorious claim on the basis of hypertechnical and confusing common law rules. 151 If Thomas Shelton, who, in 1922, viewed the then-proposed Federal Rules as a means to reduce political dissent, thought that arcane rules were "making Bolshevists" by dismissing claims on a "technicality," 152 today's reformers see defendants losing faith in the legal system due to burdensome discovery imposed by a plaintiff "armed" against defendants "with nothing more than conclusions." 153 The 1938 rulemakers worried that the merits were obscured by hypertechnical rules; 154 the current Court worries that discovery costs, not ultimate merit, drive everything. And while the drafters of the 1938 Rules believed in procedure, even as they distrusted a focus on "ultimate truth," 155 today's Court may instead have less faith in procedure and more faith in judicial attempts to discover ultimate truth. 156 One can only hope that the next twenty-five years, much like the last, will provide opportunities to assess the wisdom of this faith and, if necessary, the courage to change course.
CONCLUSION
